[To be reported by Lord HALL Es.] 


BILL of AD VO CAT ION, 


Y Lords of Council and Seſſion, Unto your Lordſhips 
| | humbly means and ſhews, your ſervitor, Mrs Marga= 
| ret Porterfield, ſpouſe of Houſton Stewart-Nicolſon, 
— 2 Eſq; of Carnock, That wHERE, in the proceſs of di- 
vorce, preſently depending before the commiſſaries of Edinburgh, 
at the-inſtance of my ſaid huſband, againſt me, the commiſſaries 
were pleaſed, upon the 4th of July laſt 1770, to pronounce the 
following interlocutor: The commiſſaries having conſidered the 
* objections offered for the defender, againſt Sir William Max- 
well, Lady Maxwell, William Graham, Latchemo the negro, and 
John Buſby, witneſſes propeſed to be adduced on the part of 
* the purſuer, with the anſwers made by the purſner to theſe ob- 
« jections, and replies to the ſaid anſwers, together with the writs 
produced, and proof referred to in ſupport of ſaid objections 
and anſwers; and having alſo conſidered the depoſitions in cauſa 
of the witneſles already adduced on the part of the purſuer; al- 
© low Sir William Maxwell to be examined cur nota; as allo allow 
Lady Maxwell to be adduced, reſerving to the defender to put 
-* ſuch interrogatories to her in initialibus as may further tend to 


* fupport the objections to her teſtimony, and. reſerving to the 


* commillaries.to judge of the import of the witneſs's anſwers to 
* theſe interrogatories, and likewiſe to judge what credit is due 
to her teſtimony in caſe the ſhall be admitted. Find the ob- 
« jeCtions {tated againſt the evidence of the ſaid William Graham 


not competent at the defender's inſtance; and therefore repel 


the ſaid objections, and allow the witnels to be adduced ; reſer- 
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(2 ) 
* ving to him, in caſe he thinks fit, to object to his own  exami- 
* nation, or to the interrogatories to be put to him; and to the 
court to judge of the import of his objections, if any ſuch are 
“ offered, as accords. As to Latchemo the negro, before anſwer 
“ appoint him to appear in court, in order to be examined upon 
* the articles of his faith. And find, That the ſaid John Buſby | 
* cannot be examined as a witneſs upon any facts that have come 
* to his knowledge ſince the time he was employed as an agent in 
* this cauſe; and in ſo far ſuſtain the objection ſtated againſt 
« him.” And to this interlocutor, the commiſſaries, upon the 
15th of Auguſt laſt 1770, adhered, © with this explanation, that 
they reſerved to themſelves to judge what degree of credibility 
* ſhall be given to the evidence of William Graham, in the event 
of his being examined as a witneſs in the cauſe:” Most 
WRONGOUSLY AND UNJUSTLY, as will appear to your Lord{hips 
from the following ſtare of the caſe. F was married to Mr Ni- 
colſon in 1764, and bore a fon to him within a year after the 
marriage. I was then very young. My huſband, both before 


and after marriage, profeſſed for me the ſtrongeſt regard and at- 


tachment, as indeed the match had taken its riſe from no other 
motive than that of mutual inclination. I had the ſatisfaction of 
living upon the beſt terms with his relations, particularly with 
his fiſter Lady Maxwell of Springkell, who was earlier married, 
and ſomewhat more advanced in years, but who all along ſeemed 
to have a great regard for me. In ſummer 1768, I received invi- 
tations from Lady Maxwell, to paſs ſome time with her at the 
houſe of Springkell in Dumfries-ſhire. 1 complied with this re- 
queſt; and in the laſt week of July, my huſband and I arrived at 
Springkell, along with Mr Archibald Stewart, his younger bro- 
ther; and where we likewiſe found his elder brother Mr Schaw 
Stewart. Mr Archibald remained there about ten days; my huſ- 
band ſet out for the ſhire of Air in about a fortnight ; and Mr 
Schaw continued at Springkell for five or ſix weeks. Sir William 
Maxwell ſet out alſo for Air to attend the races in the month of 
October; and, among other ſervants, carried William Graham 
along with him. Sir William and his ſervants returned about 
the end of that month, after the races were over. My huſband 
returned 1n the beginning of November; and, towards the mid- 
dle of that month, he and I ſet out for his houſe of Carnock in 
Stirlingſhire. While at Springkell, I bad frequently occaſion to 

lee 
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ſee William Graham. He was employed by Sir William as an 


upper ſervant or grieve; he kept the accounts of the family, ſu- 
perintended the other ſervants, walked out with the children, and 


ſeemed to be much in favour both with Sir William and his Lady. 


He had been long in their ſervice, brought up in it from being a 
ſtable-boy ; and his father was one of Sir William's tenants. I do 

remember to have frequently ſpoke with William Graham, which 
I was naturally led to do, as well as Lady Maxwell herſelf, from 
his ſituation in the family. It was common to apply to him to 
make or mend pens, and to do other little offices of that kind ; 
and I remember to have converſed with him once or twice about 
a horſe, which I was deſirous my huſband ſhould. purchaſe for 
me: but further than this I had no connection with William 
Graham. During my whole {tay at Springkell, Lady Maxwell 
and Sir Wilham behaved to me in the ſame kind and agreeable 
manner, and profeſſed the ſame favourable opinion of me, which 
they had always done. When I returned to Carnock, I received. 
letters from Lady Maxwell, which are produced in proceſs ; but 
which do not diſcover, either in their ſtyle or matter, any ſymp-— 
tom of her entertaining ſuſpicions of my conduct. They are fill- 
ed with little family-anecdotes, extremely natural between two 
ſiſters living in the ſtricteſt friendſhip, and having a confidence 
in each other; but very unnatural, if one of thele ſiſters ſhould 
be ſuppoſed, at the time, to have been ſatisfied, or evea to have 
entertained ſuſpicions, that the other had been guilty, under her 
roof, of the moſt diſgraceful and criminal act of which a woman 


can be ed. The firſt of theſe letters bears date 29th Novem- 
ber- 2768, ſoon after I left Springkell; and the laſt of them is da- 


ted 4th May 1569. Upon the iſt Auguſt 1769, I was delivered of 
a ſecond ſon at my huſband's houſe of Carnock; and about 
that time, or ſoon after it, Lady Maxwell ſet out upon a viſit 
to her father Sir Michael Stewart, then living at his houſe of 
Ardgowan in Renfrewſhire. Sir Michael had at the time his 
whole family with him, viz. his three ſons above mentioned, and 
Lady Maxwell, his only daughter; and, if I am not miſinformed, 
he had then in view to make ſettlements of his eſtate. What 


paſſed between Lady Maxwell and Sir Michael in private, I ſhall 


not pretend to inquire ; but ſo it is, that after they had been ſome 
time together, my huſband being in the houſe with them, and I 
at a diſtance nurſing my child at Carnock, the foundation of this 
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proceſs was laid. I was accuſed by Lady Maxwell to Sir Michael, 
and by Sir Michael to his ſon the purſuer, of having been unfaith- 


ful to the marriage-bed, and that the child upon my breaft was 
ſpurious. That ſuch was in general the way and manner in 


which this accuſation was broached, 1 have good reaſon to ſay 


and believe; becauſe the purſuer himſelf, ſurpriſed at the intelli- 
gence, took his horſe immediately, and rode to my father's houſe 
at Duchal in Renfrewſhire, where he told what had paſled; and 
produced to my father and mother, and the whole family there, 
a ſlip of paper of his father's hand-writing, in which Sir Michael 
aſſured him, that the information he had received, had determi- 
ned him to make his ſettlements in ſuch manner, as to exclude 
the child of which I had been lately delivered. This was the firſt 
hint which any of my friends had of ſo cruel an accuſation ; and 
it was ſome time longer before I came to be informed of it. In 


the mean time, Lady Maxwell, it would ſeem, emitted a declara- 


tion upon the ſubject: for upon the 4th November 1769, ſhe 
writes to my father a letter, produced in proceſs; in which, a- 
mong other things, it is ſaid, When you believe your daughter 
innocent, you mult of courſe believe me guilty; and in defend- 
ing her, I well know I muſt ſuffer. I confeſs it is natural, ve- 
ry natural, for you to defend her. I expected it; I have 
* foretold it: but you muſt allow it 1s equally ſo for me to 


*< vindicate myſelf: therefore, ſince matters are come ſo far, 


I frankly own, that I ſhall not be eaſy till I have atteſted moſt 
* ſolemnly, by oath, what I have already declared on this ſub- 
« jet.” A proceſs of divorce, upon the head of adultery, was 
accordingly commenced againſt me, where I am charged, in the 
libel, as having conceived a criminal paſſion for a young man, 
then in Sir William Maxwell's family, of a rank and ſtation much 


inferior to mine; and that I had perpetrated the crime of adultery 


with him. In this proceſs, the purſuer having been appointed by 
the commiſſaries, and which judgement was affirmed by your 
Lordſhips, to condeſcend upon the perſon with whom he charged 
me to have been guilty of the crime of adultery, William Graham 
was condeſcended upon as the guilty perſon ; and to him alone 
the charge was confined. Springkell was condeſcended upon as the 
place where the crime was committed; Lady Maxwell, Sir Wil- 
liam, and the ſervants, and others, at Springkell, and particular- 


ly William Graham, the ſuppoſed guilty perſon, as the witneſſes 
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by whom 1t was to be proved. As I conſidered it, however, to 
be a duty which I owed to myſelf, and my reputation in the 
world, to be attentive to the evidence that was to be adduced a- 

ainſt me, and not to allow an erroneous charge of ſo heinous a 
nature to be raiſed up againſt me upon ſuſpicious or improper te- 
ſtimony ; ſo I took the liberty to ſubmit to the commiſſaries, that, 
of the liſt of witneſles that had been exhibited, neither Lady Max- 
well, nor Sir William, nor William Graham, nor Latchemo, a 
negro-{lave belonging to Sir William, nor John Buſby writer in 
Dumfries, who, ſince the firſt commencement of the affair, had 
been employed as an agent for me, could be admitted as witneſ- 
ſes againſt me. And the commiſſaries, upon adviſing objections 
for me, and anſwers for the purſuer, with replies, pronounced. 
the interlocutors above recited; in which, I apprehend, they have 
committed manifeſt iniquity. And, fit, With reſpect to Sir 
William Maxwell, I am adviſed, that he cannot at all be admitted 
as a witneſs in this cauſe. The commiſſaries have only © allowed 
* Lady Maxwell to be adduced, reſerving to the defender to put 
_* ſuch interrogatories to her in initialibus, as may farther tend to 
* ſupport the objections to her teſtimony ;” and I cannot conceive 
a good reaſon why they have given a different judgement as to 
Sir William : and, indeed, without farther proof, ſufficient ob- 
jections do occur to debar either the one or other from being ad- 
mitted. However, as the commuſlaries have not allowed Lady 
Maxwell to be examined in cauſa, I do not propoſe at preſent to 
trouble your Lordſhips with my objections to her. When ſhe 
comes to be produced before the commiſſaries, the objections a- 
gainſt her, and evidence of them, will then be judged of toge- 
ther. But with reſpec to Sir William, as the commiſſaries have 
allowed him to be examined cum nota, I muſt humbly contend, 
that his evidence is not at all admiſſible in this caſe, For, I mo, 
The law of the land debars him from being a witneſs, on account 
of the relation in which he ſtands to the purſuer. A brother or 
brother-in-law are held in that degree of ſuſpicion, that they can- 
not be received even in ordinary civil caſes; far lefs in a queſtion _ 
of ſo intereſting a nature, and attended with ſuch ſerious conſe- 

uences. Witneſſes in the foreſaid degree of relation, were clear- 
ly inhabile by the Roman law; they are likewiſe inhabile by the 
law of this country. They are contained in the liſt of inhabile 


witneſſes in the ſtat. 2d Robert I. chap. 34. ; and in ſundry ca- 
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William's family have to Sir Michael's eſtate may be nearer, or 


* * 


ſes it has been found by the court, that even being related in an 
equal degree to the other party does not remove the objection. 


200, A ſeparate legal objection does likewiſe he againſt Sir Wil- 


lam's being admitted as a witnels, viz. That he has an intereſt 
in the iſſue of the ſuit. This intereſt is evidenced by the note 
which the purſuer himſelf was pleated to thow, with regard to 
Sir Michael Stewart's ſettlements. The /pes fuccelſs on1s which Sir 


more remote, according to the iſſue of this queſtion. If my cha- 
racter ſhall be vindicated in the courſe of this proceſs, I and my 
huſband may again live together, and have many children; 
whereas, if ſuſpicions can be raifed, and theſe ſuſpicions can be 
any how. {upported, and the purſuer s affections {hall thereby con- 
tinue to be alienated, any chance of that kind will be at an end. 
Sir William may have the beſt character in the world; but the 
law holds him to be an improper witneſs, in every cauſe where it 
can be qualified that he has an intereſt in the event of it. The 
law makes no diſtinction of perſons in a queſtion of this kind. 
And it would be very inexpedient that it ſhould : It would, in e- 
very ſuch caſe, lead into a diſquiſition into characters, which 
would be highly improper. The law holds mankind in general 
to be ſubject to bias where their own intereſt is concerned; and 
where any perſon can be qualified to have an intereſt in a cauſe, 
the law holds every perſon under ſuch circumſtances, without diſ- 
tinction, to be an inhabile witneſs. 3:9, Independent of the 
foreſaid two objections, the circumſtances of the caſe, as above 


ſtated, do afford a moſt ſubſtantial ground for rejecting Sir Wil- 
liam's teſtimony. Lady Maxwell, the wife of this witneſs, has 


ſtated herſelf, in point of character, as a party in this cauſe. In 


the letter above recited, ſhe writes Mr Porterfield, © If the de- 


* fender is innocent, you muſt, of courſe, believe me guilty ; 


* and in defending her, I well know I muſt ſuffer, &c. I Hall 


not be eaſy till I have atteſted moſt ſolemnly, by oath, what I 
* have already declared upon this ſubject.“ Here your Lordſhips 
will perceive, that Lady Maxwell's character is, by herſelf, conſi- 


dered to be at ſtake. She confiders the cauſe to be ſo far her 


own, that, by the event of it, her character muſt ſtand or fall. 


It is plain, that this would be a ſufficient objection, per /e, to re- 


jet Lady Maxwell's teſtimony. And, in a caſe of this kind, the 
law does not diſtinguiſh betwixt the caſe of the auſdand and wife. 
If 


K 

If the wife could not be admitted on account of her taking a part 
in the cauſe, I cannot perceive, that, by any rule of law, the huſ- 
band's teſtimony can be received. And, 40, It appears, by proof 
already taken, and farther proof, if neceſſary, can be produced 
to ſhow, that this witneſs has aſſiſted in taking the declaration of 
other witneſſes ; and it has always been underſtood to be an un- 


ſurmountable objection to a witneſs, that he has given partial 


counſel in a cauſe. Neither is it enough to ſay, that adultery be- 
ing a fact generally committed in ſecret, witneſſes otherwiſe inha- 


bile or ſuſpicious, ought to be received for eſtabliſhing it. This 


would be a molt dangerous doctrine, if applied to ſuch caſes as 
the preſent. In proving facts of a domeſtic nature, and ſuch as 
naturally fall only to he known to near relations, thoſe who would 
be inhabile in common caſes, have been received; but that will 
by no means apply to this caſe. The commiſhon of adultery is 


none of the facts which naturally fall to be eſtabliſhed by near 


relations; on the contrary, it is from them that the greateſt care 
is taken to conceal it; and they are commonly the laſt perſons in 


the world who become acquainted with it: ſo that expediency 
does by no means require, that witneſſes otherwiſe inadmiſſible 


ought to be received in proving the crime of adultery. The 
common rule of law is, That in caufts criminalibus tetes debent eſſe 
omni exceptione majores; and as it is impoſſible to figure any caſe, 
which involves in it conſequences deeper or more intereſting than 
that of divorce, on the head of adultery, it 1s ſubmitted to your 
Lordſhips, if it would not be againſt every rule of law and of ju- 
ſtice, to admit inhabile or ſuſpicious witneſſes. And it is further 
ſubmitted, if the objections above ſtared are not, jointly and ſeve- 


rally, relevant to reject Sir William's teſtimony in this caſe. The 


commiſſaries have, in the next place, found, That the objec- 


tions ſtated againſt the evidence of the ſaid William Graham, 
are not competent at the defender's inſtance; and therefore repel 
« ſaid objections, and allow the witneſs to be adduced; reſerving 
© to him, in caſe he thinks fit, to object to his own examination, 
© or to the interrogatories to be put to him; and to the court to 
“judge of the import of his objections, if any ſuch are offered, 
„% as accords.” It is ſubmitted to your Lordſhips, if this part of 
the interlocutor 1s not likewiſe erroneous; and that this witneſs 
can by no means be received. This William Graham is the ſon 
of a petty tenant or dependent of the family of Springkell, brought 
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up about chat family, firſt a ſtable-boy, then a footman, after- 
wards Sir William's own ſervant, lately promoted to be a grieve 


COT clerk, with the promiſe of a farm. It has been already obſer- 


ved, that the relation in which Sir William and my Lady ſtand to 
the purſuer, renders them inhabile witneſſes; that Sir William 


and my Lady have a plain and obvious intereſt in the iſſue of the 


cauſe; that their patrimonial intereſt may be affected by it; that 
they have given partial counſel in the cauſe; and that my Lady 
does ſo far acknowledge the cauſe to be her own, that ſhe conſi- 


ders her character to depend upon the iſſue of it. It muſt occur 


to your Lordſhips, that, under theſe circumſtances, William 
Graham, who ſtands ſo cloſely connected with the family of 
Springkell, in manner already ſtared, cannot be an impartial or 
unbiaſſed witneſs in this cauſe. It is even ſubmitted to your 


| Lordihips, if the connection he ſtands in to the family, of being 
a menial ſervant, and dependent upon them, does not even afford 


a legal objection to his evidence, in a cauſe in which the family 
are not only patrimonially intereſted, but which they have eſpou- 
ſed, and do actually conſider as their own: and it will not be 
matter of ſurpriſe, that, in a cauſe of ſo ſerious a nature, and fo 
intereſting in its conſequences; I ſhould be anxious that perſons 
under ſuch ſuſpicious circumſtances ſhould not be admitted as 
witneſſes againſt me. But, 2d, Independent of his connection 
with Sif William Maxwell's family, other circumſtances do occur 
which afford an undoubted legal objection to his evidence. Your 
Lordſhips will obſerve, that William Graham is the perſon with 
whom I am charged as having been guilty of the crime upon 
which the preſent action is founded, and to whom alone the 
condeſcendence reſtricts the charge. The purſuer cannot be 
allowed to aſk a ſingle queſtion at this witneſs tending to load 
me with guilt with any other - perſon: he therefore muſt 
load himſelf with guilt, otherwiſe he can ſay nothing to the 
iſſue. Hence, Imo, The , objection of focus crimints, i. e. be- 
ing charged with the ſame crime, does lie againſt him. The 
common rule of law is, That ſuch cannot be received; and any 
exceptions which the law has made in particular caſes, only tend 
to confirm the rule. A perſon in that ſituation is not a free a- 
gent : he cannot open his mouth, without either condemning or 
acquitting himſelf of a crime. 2do, I am adviſed, that by the 
law of this and every other civilized nation, infamous perſons 
| are 


CI 
are diſabled from being witneſſes; and it is equally clear, that all 
public crimes are, by the operation of the law itſelf, ſtigmatized 
with infamy. Theft, robbery, and adultery, are of this claſs, 
In our ſtatutes of King William, cap. 11. De his qui notantur in- 
Jamia, this is expreſsly laid down : “ Infames dicimus omnes illas 
* perſonas eſſe, qui pro aliqua culpa damnantur notabili,” &c. 
— f 5. Similiter inceſtuoſos, perjuros, homicidas, receptatores 
* malefactorum, adulteros, &c.—\ 7. *© Hi omnes ſupra dicti, 


nec ad ſacros ordines pr omover!1 debent, nec ad accuſationem wat 


© teſtimoniugy admitti.” Nor is it any anſwer to the objection, 
that conviction is neceſſary in order to infer infamy. For it is 
not the ſentence of the judge that inflicts infamy, but the infa- 
my does attend the commiſſion of the crime; and the ſentence of 
the judge is only neceſſary for aſcertaining the fact, as, in moſt 
caſes, the fact can only be held as proved, when it 1s found ſo by 
a ſentence of a judge. But your Lordſhips will obſerve, that in 


this particular caſe no ſentence of a judge can be neceflary for e- 


ſtabliſhing the fact. For as the purſuer's condeſcendence is li- 
mited to Graham alone, no evaſive manner is left of putting the 
queſtion, ſo that an explicit confeſſion of his own guilt can be a- 
voided; and therefore the very propoſition of making him a wit- 
neſs, infers a direct diſability in him to be produced as ſuch. It 
15 impoſſible that he can ſay any thing to the iſſue without load- 
ing himſelf; whether truly or falſely, is nothing to the preſent ar- 
gument. The very ſame moment that he ſwears againſt me, he 


judicially charges himſelf with a guilt which, by his own confeſ- | 


ſion, in law, operates the ſame thing as condemnation ; and in- 
cludes that infamy which grounds a legal and ſolid objection a- 
gainſt his teſtimony. But, 370, It is a clear and an eſtabliſhed 
rule in law, founded on the principles of humanity and . juſtice, 
That nemo tenctur jurare in ſuam turpitudinem : No man is bound to 
accuſe himſelf; or, when adduced as an evidence, to {wear to 
any fact that has the leaſt tendency to load him with the impu- 


tation of a crime. Accordingly, in the late queſtion before the 


court, betwixt Sir Alexander Grant and the magiſtrates and coun- 
cil of Fortroſe, relative to the reduction of the election of the 
magiſtrates and council of that borough, upon the head of bribe- 
ry and corruption, the interrogatorics to be put to the witneſſes 
were ſo adjuſted by the court, that they could not be obliged to 


load themſelves; but in every queſtion reſpecting bribery, it was 
C always 
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always put with exception of the witneſs himſelf. He was not 
obliged to open his mouth with reſpect to any act of bribery in 
which he himfelf had any concern, but only as to ſuch acts of 
bribery in which third parties, and not himſelf, were concerned, 
And Colonel Munro having been propoſed to be adduced by the 
complainers, your Lordſhips found, 'That he could not be adduced 
at all as a witneſs, becauſe he was charged as the author and 
promoter of the whole ſcene of bribery and corruption which 
in that caſe was charged againſt the defenders ; and as ſuch que- 
ſtions only ought to be put to witneſſes as were pertinent to the 
point in iſſue, no pertinent queſtion could, in that cafe, be put to 
the Colonel, but what muſt have had a tendency to load himſelf 
with an acceſſion to the crime of bribery and corruption. This 
applies preciſely to the caſe of William Graham. The crime of 
adultery charged againſt me has been confined by the purſuer to 
William Graham alone; ſo that it is impoſſible that a ſingle per- 
tinent queſtion can be put to William Graham, but what muſt 
have a plain and direct tendency to load himſelf with the crime 
of adultery. It is therefore a clear caſe, that William Graham 
cannot in this caſe be obliged to anſwer a ſingle queſtion, more 
than Colonel Munro could be obliged to anſwer in the caſe above 
mentioned. And indeed the commiſſaries ſeem to have found ſo. 
This being the caſe, it is plain, that William Graham would be 
an ulrroneous witneſs as to every queſtion which he ſhould think 
proper to anſwer, as he had a good legal defence againit open- 
ing his mouth. The being an ultroncous witneſs, has always 
been underſtood as a good objection. The law does preſume, 
i that a witneſs appearing under ſuch circumſtances had made the 
i cauſe his own; and had, ſome how or other, been privately in- 
tereſted in it, ſo as to render him a moſt ſuſpicious and excep- 
tionable witneſs; and that therefore it would be doing an act of 
injuſtice to the other party to allow him to be received. This 
| objection, with ſubmiſſion, can never appear in a ſtronger light 
| | than the preſent. For if William Graham is not bound to open 
| his mouth in this cauſe, it is impoſſible to ſuppoſe, that a witneſs 
ſo circumſtanced ſhould wave the objection confeſſedly competent 
to himfelf, in order, not only to eſtabliſh a charge againſt his 
ſuppoſed paramour, heinous in its nature, and of the greateſt im- 
portance to her in its conſequences, but alſo to load himſelf with | 
a very high crime, and ſeverely puniſhable, without, at the ſame | 
| time, 
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time, ſuppoſing, that he himſelf is very particularly intereſted in 
the iſſue of this cauſe, and that he has been moſt unduly influen- 
ced and corrupted to give evidence. Theſe are preſumptions 
clearly founded in law, reaſon, and the common apprehenſions of 
mankind. It is impoſſible for any -man living ro believe, that 
William Graham, under theſe circumſtances, would give evidence, 
when it is in his power to decline it, without having beeen actu- 
ated by molt improper motives ; and his ſituation and connection, 
as already explained, with the family of Springkell, who are not 
only nearly connected with the purſuer, but who appear to conſi- 
der the cauſe as in ſome meaſure their own, would clearly point 
out this to be the caſe, if William Graham was to ſtep forth, and 
offer his evidence in this matter. So that, upon the whole, when 
the whole circumſtances above mentioned are conſidered, it is 
humbly ſubmitted to your Lordſhips, if there does not concur 
moſt ſuthcient reaſons for rejecting his teſtimony altogether. Ac- - 
cordingly it is believed, that this objection has in no caſe been 
inſiſted in, and rejected: on the contrary, in the only caſe where 
it appears to have been under the view of the court, viz. that of 
Carruthers of Dormont, 1n 1742, the objection was ſuſtained; and 
it was found, That the perſon with whom the crime was ſuppo- 
ſed to have been committed could not be examined as a witneſs 
for either party. As to Latchemo the negro, the commiſſaries 
have, before anſwer, appointed him to appear in court, in order 
to be examined upon the articles of his faith. In this, I am ad- 
viſed, the commiſſaries have likewiſe committed iniquity : for 
that this witneſs is abſolutely inadmiſſible; and that therefore he 
ought to have been rejected by the commiſſaries: For that, 1m, 
He is a ſlave; and, 2do, That he is not a Chriſtian. With re- 
ſpect to the fir, Had this witneſs been the ſlave of the purſuer, 
there could have been no doubt of the validity of the objection ; 
and as it has been already ſhown, that his maſter and miſtreſs are 
cloſely connected with the purſuer, have a patrimonial intereſt in 
the cauſe, and that his miſtreſs, in particular, confiders this cauſe 
as her own, it is ſubmitted, if the objection does not fall to be 
conſidered in the ſame light as if he was the ſlave of the purſuer. 
But, independent of this, the other objection which does here 
occur againſt him, viz. That he is not a Chriſtian, is unqueſtion- 
ably relevant. A perſon who is not a Chriſtian cannot be ſuffi- 
ciently impreſſed with the oath that a witneſs mult take in _ 

| ' cauſe. 
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cauſe. The very form of the oath that is taken. in the commiſſa - 
ry=court intimates, that the perſon taking it is ſuppoſed ta be a 
Chriſtian. He muſt kneel, and lay his hand upon the Holy E- 
vangels, and ſwear to declare truth, as he hopes to ſhun the curſes 
in that book, and to ſhare the bleſſings contained in it, &c. Iam 
therefore adviſed, that this witneſs, who confeſſedly has not been 
e baptized, and conſequently is not a Chriſtian, ought to have been 
rejected by the commiſſaries. His being a good or bad witneſs, - 
ought not to depend upon what anſwers he may make upon an 
examination, after having got a catechiſm put into his hands pro 
re nata. And therefore, upon the whole, I ſubmit it to your 
Lordſhips, That the commiſſaries have done wrong, in not ſuſ- 
taining the objections that were offered againſt Sir William Max- 
well, William Graham, and the negro; and that the cauſe ſhould 
be advocated from the commiſſaries, to the purpoſe and eſſect 
of being remitted to them, with an inſtruction to find, That 
none of the foreſaid three perſons can be admitted as witneſſes in 
this cauſe. THEREFORE I beſeech your Lordfhips for letters of 
advocation on the premiſſes, in common form, AC CORDING 
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Edinburgh, November 14. 1770. The Lord Ordinary, of 
* conſent of the counſel upon both fides, allows the com» 
„ plainer, Mrs Margaret Porterfield, to ſee, the anfwers to this 
bill for Houſton Stewart-Nicolſen, and to reply thereto, if ſhe - .- 
“ thinks it neceſſary, and to ladge the reply in the clerk's hands on 
or before Thurſday the 22d-eumrent ; and allows Houfton Stewart- 
„ Nicolſon to duply to Mis Margaret Porterfield's reply, if neceſ+ : 

_ & fary, and to lodge them in the clerk's hands upon Tueſtlay 

the 27th current; and in the mean time appoints this bill, with 

* the anſwers, replies, and guplſes, (if any made), with the proof. 
* before the commillanes, t be printed, and to he put in th 
« Lords boxes upon Friday the zoth current; in order that this 
4 queſtion may be reported, to the court. COLES IE — 
re] W-JU62 _ © Davy. DaLavmepLe.” - 2 
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